No. 94-1783

H I lum Safat Q tal Abdull ah,
al so known as Tonmi e Lee \West,

Appel | ee,
Appeal fromthe United States

District Court for the
Eastern District of M ssouri.

V.

M chael G oose,

Appel | ant .

X% % X 3k % X X X *

Submitted: May 23, 1995
Filed: January 31, 1996

Before RICHARD S. ARNOLD, Chief Judge, JOHN R G BSON, McM LLI AN,
FAGG BOAWVAN, WOLLMAN, MAG LL, BEAM LOKEN, HANSEN, MORRI S
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MAG LL, Circuit Judge.

M chael G oose, Superintendent of the State of Mssouri's
Jefferson City Correctional Center (the State), appeals the
district court's grant of a wit of habeas corpus to Hillum Saf at
Q tal Abdullah. Because we believe that Abdullah is procedurally
barred from obt ai ni ng habeas relief on the Sixth Armendnment claim
We reverse.

This 8§ 2254 habeas corpus appeal stens from Abdullah's
conviction in Mssouri state court for unlawful use of a weapon in
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violation of Mb. Rev. Stat. 8 571.030.1(1) (1986). At his state
court trial, Abdullah was originally represented by the public

defender. Prior to trial, while in leg irons, Abdullah noved to
dismiss his attorney and proceed pro se. After a general Faretta'
inquiry, the court allowed Abdullah to proceed pro se. Inmediately

thereafter, the prosecutor noved to require that Abdullah remain in
leg irons throughout the trial because he was under a ten-year
sentence on a related matter and had attenpted to escape fromthe
same courthouse during a trial one year prior tothis matter. The
state trial court ordered Abdullah to proceed to trial with |eg
irons. Neither Abdullah nor his court-appointed attorney (who had
not yet w thdrawn) objected to this order. After a jury trial
Abdul I ah was convi cted, and on February 27, 1987, he was sentenced
to five years inprisonnment as a persistent offender.

Abdul l ah pursued a direct appeal in state court, arguing
anong ot her issues, that wearing leg irons during the state trial
deprived himof his Fourteenth Amendnent right to a fair trial. 1In
his state appellate brief, Abdullah never argued that the tria
court's order requiring himto wear leg irons inplicated his Sixth
Anendnment right to counsel.® Instead, his argunents focused on a
Fourteenth Anmendnent deprivation of the right to a fair tria

'Faretta v. United States, 422 U S. 806 (1975). Faretta held
that an accused has a constitutional right to proceed pro se under
the Sixth Amendnent. However, to represent hinself, an accused
must "knowingly and intelligently" waive his right to an attorney
and "shoul d be nade aware of the dangers and di sadvant ages of self-
representation, so that the record will establish that he knows
what he is doing and his choice is nade with eyes open.” 1d. at
835 (internal quotation and citation omtted).

The only reference nmade to Abdullah's proceeding pro se
occurred in the introduction to his Fourteenth Amendnent argunent
to the Mssouri Court of Appeals. This reference states: "Thus,
appel l ant was permtted to represent hinmself; however, during the
course of his self-representation he was made to wear leg irons
because of one rash act he had conmtted the previous year. The
jury was never instructed or cautioned regarding appellant's
appearance in leg irons.” Resp. Ex. F at 15.
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because the trial <court did not <consider less restrictive
alternatives before ordering Abdullah to proceed to trial in leg

i rons. Resp. Ex. F. Abdul lah cited five state cases® and two
United States Supreme Court cases® in support of this Fourteenth
Amendnent cl aim In response, the State argued that Abdull ah

wai ved this issue by failing to contenporaneously object and that,
in any event, the trial court was withinits discretion in ordering
leg irons because Abdullah had attenpted to escape on a prior
occasion. Resp. Ex. G  Because Abdullah had not objected to the
order requiring leg irons at trial, the Mssouri Court of Appeals
reviewed this claimfor plainerror resulting in mani fest injustice
under Mo. R Crim P. 29.12(b). In undertaking this review, the
M ssouri Court of Appeals noted: "In light of the overwhel m ng
proof of defendant's guilt, we find [no plain error resulting in
mani fest injustice],” and affirnmed Abdul | ah's conviction. State v.
West, 743 S.W2d 592, 594 (Mo. App. 1988). In its decision, the
M ssouri Court of Appeals did not cite federal |aw

Abdul I ah then petitioned for a wit of habeas corpus, pursuant
to 28 U S.C. § 2254 (1988). The district court, adopting the
recommendati ons of the magi strate judge, determ ned that although
Abdul lah failed to object to the leg irons at trial, he was not
procedurally barred fromraising this claimbecause the M ssouri
appel l ate court's discretionary review of the claimconstituted a
reviewon the nerits. Appellant's Addendumat 16-20. However, the
district court did not condition its grant of habeas relief on a
finding that the State viol ated Abdul | ah's constitutional rights to
due process by requiring himto proceed to trial in leg irons.

State v. Glnore, 661 S.W2d 519 (M. banc 1983), cert.
deni ed, 466 U.S. 945 (1984); State v. Boyd, 256 S.W2d 765 (M.
banc 1953); State v. Kring, 64 Mb. 591 (Mb. 1877); State v. Wendel,
532 S.W2d 838 (M. App. 1975); State v. Borman, 529 S.W2d 192
(Mo. App. 1975).

‘Estelle v. Wlliams, 425 U. S. 501 (1976); Drope v. M ssouri,
420 U. S. 162 (1975).
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Rat her, the district court determ ned sua sponte, rejecting the
State's Teague® "new rul e" argunents, that Abdul | ah was entitled to
habeas relief because his Sixth Anmendment rights were violated in
that he did not knowingly and intelligently exercise his right of
self-representation since the state trial court did not include the
dangers of proceeding pro seinlegironsinits Faretta colloquy.

The St ate appeal ed, asserting that: Abdul | ah was procedural ly
barred from asserting this claim the district court's decision
announced a newrule in violation of Teague; and the district court
failed to apply the harml ess error review standard nandated by
Brecht v. Abrahanson, 113 S. C. 1710 (1993). A panel mjority
affirmed the district court's grant of a wit of habeas corpus.
Abdul lah v. G oose, 44 F.3d 692 (8th Gr. 1995).° This rehearing
en banc foll owed, and we reverse.

Before a state prisoner is entitled to federal habeas corpus
relief, he nust first exhaust his state renedies and present the
habeas claimto the state court. Pollard v. Arnontrout, 16 F.3d
295, 297 (8th Cir. 1994). Wen reviewi ng a federal habeas corpus
petition, we can usually only consider "those clainms which the

petitioner has presented to the state court in accordance wth
state procedural rules.” Satter v. Leapley, 977 F.2d 1259, 1261
(8th Gr. 1992). |If a prisoner has not presented his habeas cl ai ns
to the state court, the clainms are defaulted if a state procedural

rul e precludes himfromraising the i ssues now. W will not review
a procedural ly defaulted habeas cl ai mbecause "a habeas petitioner

*Teague v. Lane, 489 U.S. 288 (1989). Teague hol ds that new
rules of crimnal procedure will not be applied retroactively in
habeas corpus petitions. 1d. at 310.

®Thi s opi nion was vacated on March 24, 1995, when the Court
granted the petition for rehearing en banc.
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who has failed to nmeet the State's procedural requirenents for
presenting his federal clains has deprived the state courts of an

opportunity to address those clains in the first instance.” Jones
v. Jerrison, 20 F.3d 849, 853 (8th Cr. 1994) (internal quotation
and citation omtted). "In all cases in which a state prisoner has

defaulted his federal clains in state court pursuant to an
i ndependent and adequate state procedural rule, federal habeas
review of the clains is barred unless the prisoner can denonstrate
cause for the default and actual prejudice as a result of the
all eged violation of federal law, or denonstrate that failure to
consider the clainms will result in a fundanmental m scarriage of
justice.” Coleman v. Thonpson, 501 U.S. 722, 750 (1991).

As such, Abdullah is procedurally barred fromobtaini ng habeas
relief on his Sixth Amendnent clai munless he presented the claim
to the Mssouri state court, or can denonstrate cause and prejudice
for the default or that a fundanmental m scarriage of justice wll
occur.

A. Fairly Present Clains to State Court

In order to present a habeas claim to the state court, a
prisoner must "fairly present” not only the facts, but also the
substance of his federal habeas corpus claim Anderson v. Harl ess,
459 U. S. 4, 6 (1982) (per curiam. Inthis circuit, to satisfy the
"fairly presented” requirenent, Abdullah was required to "refer to
a specific f eder al constitutional right, a parti cul ar

constitutional provision, afederal constitutional case, or a state
case raising a pertinent federal constitutional issue” in the
M ssouri state court. Ashker v. lLeapley, 5 F.3d 1178, 1179 (8th
Cr. 1993) (internal quotation and citation omtted). Furthernore,
presenting a claimto the state courts that is nerely simlar to
the federal habeas claimis insufficient to satisfy the fairly
presented requirement. Duncan v. Henry, 115 S. C. 887, 888 (1995)

(per curiam.
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On direct appeal to the Mssouri Court of Appeals, Abdullah
raised three issues: (1) erroneous admi ssion of other crines
evi dence; (2) inproper prosecutorial comrent on the other crines
evi dence; and (3) a Fourteenth Anendnent due process challenge to
the trial court's order requiring leg irons. As discussed earlier,
Abdul I ah's challenge tothe legirons in state court focused solely
on Fourteenth Amendnent due process grounds. His state brief does
not contain any argunents that (1) his waiver of counsel under
Faretta was neither know ng nor intelligent because the trial court
ordered himto proceed pro seinlegirons; (2) refer to the Sixth
Amendnent; (3) refer to a federal case involving Faretta; or (4)
refer to a state court case raising a Sixth Anmendnment issue
Li kew se, the state court opinion contains no reference to the
Si xt h Amendnent or any other federal |aw.

Accordingly, we believe that Abdullah failed to "fairly
present” his Sixth Amendnent claim under Faretta to the M ssouri
state court.’ Al though Abdul | ah presented hi s Fourteenth Amendnent
due process clai mconcerning his appearance at trial in leg irons,
this does not enconpass his Sixth Anendnent claimthat his Faretta
rights were violated even though the clains are based on the sane
underlying factual basis. See Ashker, 5 F.3d at 1179-80 (all eging
Fourteenth Amendnment due process violation for inproper adm ssion
of hearsay does not present confrontation clause claim. The

‘At the district court level, Abdullah's arguments concerning
the leg irons focused on a Fourteenth Amendnent due process
challenge and did not raise a Sixth Amendnent right to counsel
argunent. The district court apparently independently determ ned
t hat Abdul |l ah's Si xth Anendnent rights were violated. However, we
do not believe this has any inpact on the procedural bar analysis.
To be entitled to habeas relief on a Sixth Amendnent claim
Abdul I ah was required to first present the | egal substance of this
claim to the state courts so that Mssouri had the first
opportunity to correct any perceived constitutional errors. That
the district court, as opposed to Abdullah, raised the Sixth
Amendnent i ssue does not relieve Abdullah from any procedural bar
for failing to present his Sixth Anmendnent claim to the state
court.
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Ashker court noted that confrontation-clause analysis is a separate
anal ysi s that does not necessarily overlap with a hearsay anal ysi s.
Id. at 1180.

It goes without saying that a due process leg irons anal ysis
is separate and distinct froma Faretta analysis. The Fourteenth
Amendnent due process chal |l enge requires bal ancing the possibility
of prejudice resulting fromthe leg irons against "the need to
mai ntain order in the courtroom and custody over incarcerated
persons.” United States v. Stewart, 20 F.3d 911, 915 (8th Cir.
1994). On the other hand, determ ning whet her a def endant properly
elected to proceed pro se under Faretta requires determning
whether the defendant's waiver of counsel was know ngly,
intelligently and voluntarily made. United States v. Yagow, 953
F.2d 427, 430 (8th Gr.), cert. denied, 113 S. C. 103 (1992).

There is no overlap between the two inquiries. As such,
Abdul l ah deprived the Mssouri state courts of the first
opportunity to address his Sixth Anendnent claim Thus, Abdull ah
failed to fairly present his Sixth Amendnent claimto the M ssouri
state courts. See Duncan, 115 S. C. at 888 (arguing to state
court that evidentiary error amounted to mscarriage of justice
under state law did not fairly present federal due process clain).

B. Avail able State Renedies

Because Abdullah failed to fairly present his Sixth Arendnent
claimto the state court, we nust determ ne whether he may present
this claimto the state court now If he is precluded by a state
procedural rule, Abdullah is procedurally barred from obtaining
habeas relief on his Sixth Amendnent claim unless he can
denonstrate cause and prejudice or that a mscarriage of justice
will occur if we do not consider the nerits of this claim Satter,
977 F.2d at 1262.



Abdul | ah has no non-futile state renedies available to him
Abdul I ah has al ready pursued his direct appeal in Wst, 743 S. W 2d
592. Abdullah is tinme-barred from pursuing any state
postconviction relief under Mo. R Cim P. 29.15. Rule 29.15 is
t he excl usive procedure in Mssouri to allege that "the conviction
or sentence i nposed violate the constitution and | aws of this state
or the constitution of the United States.” M. R Cim P
29.15(a). Abdullah was sentenced on the underlying state charge on
February 27, 1987. Resp. Ex. B. Pursuant to Rule 29.15(m,
Abdul I ah had until June 30, 1988, to file a Rule 29.15 notion
Abdul lah's failure to file this nmotion constitutes a conplete
wai ver of the right to proceed under Rule 29.15.° Therefore,
Abdul I ah has defaulted his Sixth Amendnent claim by failing to
pursue it in a Rule 29.15 noti on.

C. Cause

Accordingly, the next question is whether Abdullah has shown
sufficient cause to excuse his failure to raise his Sixth Arendnment
claimin state court. Abdullah offers no reason why he failed to
present his Sixth Arendnent claimto the state court. 1In his Reply
in Qpposition to Suggestion for Rehearing En Banc, Abdull ah sinply
asserts that "Petitioner raised the full range of Constitutional

®Rul e 29.15(m provides:

This Rule 29.15 shall apply to all proceedings
wherein sentence is pronounced on or after January 1,
1988. |f sentence is pronounced prior to January 1,
1988, and no prior notion has been filed pursuant to Rul e
27.26, a notion under this Rule 29.15 may be filed on or
bef ore June 30, 1988. Failure to file a notion on or
bef ore June 30, 1988, shall constitute a conpl ete wai ver
of the right to proceed under this Rule 29.15. If a
sentence is pronounced prior to January 1, 1988, and a
prior notion wunder Rule 27.26 is pending, post-
conviction relief shall continue to be governed by the
provi sions of Rule 27.26 in effect on the date the notion
was fil ed.
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guestions raised by the state court's order that the Petitioner
stand trial and defend hinself while shackled in | eg irons before
the jury.” However, as noted above, Abdullah only presented his
Fourt eenth Amendnent due process challenge to the state court; he
did not present his Sixth Anendnent right to counsel claim Thus,
since Abdullah has offered no cause for his failure to raise his
Si xt h Anendnent claimat the state level, it is procedurally barred
and we do not consider whether Abdull ah has shown prejudice.?®

For the foregoing reasons, the district court's grant of a
wit of habeas corpus is reversed, the order for a new trial is
vacated, and the case is remanded with instructions to dismss the
petition for wit of habeas corpus as procedurally barred.

JOHN R G BSON, Circuit Judge, with whom MM LLIAN, Crcuit Judge,
j oi ns, dissenting.

| respectfully dissent.

It rnmust first be said that the court today decides a
conpletely different case than was deci ded by the panel

The Court flies in the face of |ong-standing precedents of
this circuit to reach its result, and in doing so, severely tilts
the playing field against Abdull ah. It denies Abdullah relief
because he did not tell the Mssouri Court of Appeals clearly
enough what | egal theory underlay his objection. Astonishingly,
the Court accepts a theory that the State of M ssouri did not raise
until its notion for rehearing.

°Nor does Abdul | ah nmeet the fundanental miscarriage of justice
exception because he has nade no showing that he is actually
i nnocent of the underlying state crinme for which he was convi ct ed,
unl awf ul use of a weapon. See Satter, 977 F.2d at 1262.
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The State argued before the panel that Abdullah committed
procedural default at trial by his failure to object to the
shackl ing, and the M ssouri Court of Appeals plain error reviewdid
not waive the trial default. W read the State's brief as
conceding that Abdullah adequately raised the shackling issue
before the M ssouri Court of Appeals:

[ Abdul l ah] had failed to object at trial to the trial
judge's ruling of which he sought to conplain in federal
habeas corpus. [The State] recognized that [Abdull ah]
had sought to raise this grievance on direct appeal, but
al so reported that the M ssouri Court of Appeal s had held
t hat because the grievance was not preserved for appeal,
it could be considered only under the "plain error”
standard. (Citations omtted).

For the first tinme, in its notion for rehearing, the State
substituted a new |legal theory based on Abdullah's procedural
default in the Mssouri Court of Appeals and abandoned its earlier
t heory about Abdullah's procedural default at trial.

If a party fails to raise or discuss an issue on appeal, we
deem him to have abandoned the issue. Burnette Techno-Metrics,
Inc. v. TSI Inc., 44 F.3d 641, 642 n.2 (8th G r. 1994); Jasperson
v. Purolator Courier Corp., 765 F.2d 736, 740 (8th Gr. 1985);
Pedi cord v. Swenson, 431 F.2d 92, 93 (8th Cr. 1970). It is too
|ate to rai se new argunments on notion for rehearing. See Janestown
Farners Elevator, Inc. v. General MIls, Inc., 552 F.2d 1285, 1296
(8th Cir. 1977); see also Weiner v. Eastern Arkansas Pl anting Co.
975 F. 2d 1350, 1357 n.6 (8th Cr. 1992) (argunments must ordinarily
be raised in party's opening brief, rather than reply); Harstad v.
First American Bank, 39 F.3d 898, 905 (8th Cir. 1994) (party cannot
rai se argunents for first tinme in Fed. Rule App. P. 28(j) letter);
9 Janes Wn Moore and Bernard J. Ward, More's Federal Practice
228.02[2] and n.7 (2d ed. 1995).

Today the court turns its back on that | ong settled precedent.
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There are, of course, situations in which we pernmt an argunent to
be raised late or even raise it sua sponte. For instance,
appellate courts sonetines raise |legal questions sua sponte to
avoid garbling the law. See United States Nat'l Bank of Oregon v.
| ndependence Ins. Agents, 113 S C. 2173, 2178-79 (1993).
However, this is not a case where the Court corrects the parties

erroneous statenents of the |aw

The state did not assert before the panel that Abdullah was in
procedural default in his briefs and argunment before the M ssour
Court of Appeals. Procedural default is waivable. See Vick v.
Lockhart, 952 F.2d 999, 1002 n.2 (8th Cr. 1991); Walot V.
Arnontrout, 948 F.2d 497, 499 (8th Cr. 1991); 2 Janes S. Liebman
and Randy Hertz, Federal Habeas Corpus Practice and Procedure
8§ 26.2 Ya (2d ed. 1994). Failure to assert this theory waives the
State's rights, just as a defendant's failure to object to error at
trial can prejudice his rights. The court allows the State to
unwai ve a wai vabl e and, indeed, a waived defense.

We have inplied that we woul d perhaps consider argunments a
party failed to raise properly if our failure to consider the
argunment would result in a mscarriage of justice. See Smth v.
Anerican Quild of Variety Artists, 368 F.2d 511, 515 (8th Gr.
1966) (declining to consider argunment not raised where enforcing
wai ver would not result in mscarriage of justice), cert. denied,
387 U.S. 931 (1967). There would certainly be no mscarriage of
justice fromholding the State to the sane principle it seeks to
enforce on Abdul | ah.

It is not enough for the State nerely to intone the nmantra
"procedural default"™ when it did not identify before the panel the
facts that constitute the default--for, as Abdullah can attest
after today, this Court requires parties to state their |ega
theories with some precision.
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